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RECIPIENT RIGHTS – CHAPTER 7

SAFEGUARDING THE RIGHTS OF RECIPIENTS – SECTION 300

GUARDIANSHIP AND ALTERNATIVES TO GUARDIANSHIP – SUBJECT 010
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I. PURPOSE: To establish policy and procedure related to guardianship and alternatives to guardianship. 
II. APPLICATION: All mental health services programs of Community Mental Health for Central Michigan (CMHCM) as well as those under contract with CMHCM for the provision of mental health services and supports.
III. REFERENCES:
A. Chapter 6, Act 258, Public Acts of 1974, as amended
B. Michigan Department of Health and Human Services Administrative Rules, 330.6006, 330.7001(b)(iv), 330.7009(3), 700.5501
IV.
DEFINITIONS: 
	A. GUARDIAN
	A person appointed by the court to exercise specific powers over an individual who is a minor, legally incapacitated, or has a developmentally disability.
1. Partial Guardian - A guardian who possesses fewer than all of the legal rights and powers of a plenary guardian, and whose rights and powers and duties have been specifically enumerated by court order. A partial guardian may not be appointed for a term greater than five years under MCL 330.1626(2).
2. Plenary Guardian - A guardian who possesses the legal rights and powers of a full guardian of the person, estate, or both.
3. Standby Guardian - One or more people designated by the court whose appointment shall become effective without further proceedings immediately upon the death, incapacity, or resignation of the initially appointed guardian. The powers and duties of the standby guardian shall be the same as those of the initially appointed guardian. In an emergency situation and in the absence and unavailability of the initially appointed guardian, the standby guardian may temporarily assume the powers and duties of the initially appointed guardian.

	
	

	B. INFORMED CONSENT
	Written consent on the part of a recipient, empowered guardian, or parent if applicable. Informed consent assumes competency, knowledge, comprehension and voluntariness. Verbal consent may be accepted only from a recipient. 

	
	

	C. POWER OF ATTORNEY
	Document signed by a competent adult delegating certain decision making authority, under certain circumstances, to another individual.

1. Durable Power of Attorney (DPOA) – A DPOA may take effect upon signing or upon the “activation” by specified medical personnel. That distinction is made in the body of the DPOA. A DPOA requires two witnesses to the signature or that the signature is notarized. A DPOA requires that the person named (attorney-in-fact [AIF]) complete an acknowledgement of acceptance of the responsibility.

2. Common-law Power of Attorney (POA) – A POA evolved from judicial decisions rather than “laws” making specific requirements of the document. Normally “activated” when signed by the individual. May take many forms. A POA authorizes the AIF to perform specific actions on behalf of the individual. This document does not authorize the AIF to take any action not specifically stated in the document. Does not require witness or that the signature be notarized.

	
	

	D. PSYCHIATRIC ADVANCE DIRECTIVE
	A document that an individual can use to delegate decision making authority to another person should the individual signing become unable to make such decisions himself/herself (as determined by medical professionals). The document specifies which decisions the individual is delegating to the other person. Requires a revocation statement that gives the option of electing a 30-day waiting period after revocation before the revocation is completed. Document requires the signature be witnessed and that the person named complete an acknowledgement of acceptance of the responsibility.


V.
POLICY: 

A. CMHCM shall provide information on guardianship procedures, alternatives to guardianship including limitations on the scope of guardianship and on obtaining evaluations for guardianship proceedings upon request to persons in the communities it serves.


B. Staff shall presume an individual 18 years of age or over to be legally competent to give consent or to refuse to do so unless the individual has a guardian with authority over the issue at hand.
C. A staff member who has reason to believe that an individual is not able to give informed consent may refuse to allow the individual to give consent and the staff will consult their supervisor. 
D. Guardianship as well as alternatives to guardianship shall be reviewed in order from least restrictive (e.g. support team) to most restrictive (e.g. plenary guardianship of both person and estate) to ensure measures used are the least restrictive necessary.

E. Guardianship shall be designated to encourage the development of maximum self-reliance and independence in the person and used only as is necessitated by the person’s mental and adaptive limitations. 
F. When guardianship is deemed necessary, the supervisor shall endeavor to request that the petitioner be an appropriate family member, friend, or public or private agency or association, other than an agency or association directly providing services to the person.

G. Staff members of CMHCM shall not personally act as guardians for anyone receiving CMHCM services other than a member of their family. The CMHCM staff member’s supervisor will be informed and must give approval for such action.
H. When guardianship is no longer needed, steps are to be taken to assist the recipient in securing a reduction in the scope or termination of guardianship.

VI.
PROCEDURE:  

A. When staff believes that an adult recipient (who does not have a guardian) cannot give informed consent, they shall provide their supervisor with written documentation as to the reasons for their opinion.

B. The Supervisor will evaluate the information, seeking out clinical services and the Recipient Rights Office as well as other advocacy groups as necessary, to determine if the recipient can give informed consent. If it is determined that the recipient cannot, then the support system of the recipient should be accessed to discuss available options that address the individual’s strengths/capabilities.

C. Alternatives to be evaluated include (but are not limited to) the use of a strong support team, representative payee, conservator, patient advocate, psychiatric advance directive, and powers of attorney (durable, etc.).

D. At least annually (such as at a person-centered plan) inquiry shall be made as to the continuing need for guardianship (or other limitations) and alternatives fully explored.
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