I. PURPOSE: To establish policy and procedure regarding safeguarding releasing/disclosing recipient records and information obtained in the course of providing services to a recipient.

II. APPLICATION: All mental health and substance use/co-occurring disorder services programs of Community Mental Health for Central Michigan (CMHCM) as well as those under contract with CMHCM for the provision of mental health and substance use/co-occurring disorder services and supports.

III. REFERENCES: 
A. Administrative Rule 330.7051 and 330.7003
B. Mental Health Code 330.1748 (1-10) 330.1750, 330.1748a, and 330.1946
C. Health Insurance Portability and Accountability Act of 1996 (HIPAA), Public Law 104-191, 
45 CFR Part 160 and 164
D. 42 CFR Part 2
E. Attorney General Opinion #6700 dated 9/18/1991
F. Mid-State Health Network Consent to Share Information Policy
G. Medical Records Access Act (Act 47 of 2004)
H. Health Information Technology for Economic and Clinical Health (HITECH) Act of 2009
I. State of Michigan/PIHP Contract: Schedule A: Statement of Work Contract Activities: Q. Observance of State and Federal Laws: 4. Confidentiality; and 9. Health Insurance Portability and Accountability Act and 42 CFR Part 2
IV. DEFINITIONS:
	A. CARE COORDINATION
	A set of activities designed to ensure needed, appropriate and cost-effective care for beneficiaries. As a component of overall care management, care coordination activities focus on ensuring timely information, communication, and collaboration across a care team and between Responsible Plans. 

	
	

	B. CONFIDENTIAL INFORMATION
	Information pertaining to a recipient of mental health services. This includes all information acquired in the course of providing mental health services whether contained in the recipient record or elsewhere. (NOTE: All privileged information is confidential, but not all confidential information is privileged.)

	
	

	C. CO-OCCURRING DISORDER
	Serious Emotional Disturbance or Serious Mental Illness in conjunction with a substance use/co-occurring disorder. (NOTE: The substance use/co-occurring disorder treatment information is protected under 42 CFR Part 2.)

	
	

	D. DESIGNATED RECORD SET
	A group of records maintained by or for a covered entity that comprises the:
a. Medical Records and billing records about individuals maintained by or for a covered health care provider. 
b. Enrollment, payment, claims adjudication, and case or medical management record systems maintained by or for a health plan; or 
c. Other records that are used, in whole or in part, by or for the covered entity to make decisions about individuals. 

	
	

	E. GUARDIAN
	A person appointed by the court to exercise specific powers over an individual who is a minor, legally incapacitated, or has a developmental disability.
1. Partial Guardian - A guardian who possesses fewer than all of the legal rights and powers of a plenary guardian, and whose rights and powers and duties have been specifically enumerated by court order. A partial guardian may not be appointed for a term greater than five years under MCL 330.1626(2).
2. Plenary Guardian - A guardian who possesses the legal rights and powers of a full guardian of the person, estate, or both. 
3. Standby Guardian - One or more people designated by the court whose appointment shall become effective without further proceedings immediately upon the death, incapacity, or resignation of the initially appointed guardian. The powers and duties of the standby guardian shall be the same as those of the initially appointed guardian. In an emergency situation and in the absence and unavailability of the initially appointed guardian, the standby guardian may temporarily assume the powers and duties of the initially appointed guardian.

	
	

	F. HOLDER OF THE RECORD
	The agency and designated person responsible for maintaining the recipient file. The CMHCM Executive Director shall be the holder of the record for all recipients receiving services from CMHCM direct programs and may designate another person to act in their place and with their authority as holder of the record

	
	

	G. INFORMED CONSENT
	Written consent on the part of an individual, empowered guardian, or parent if applicable. Informed consent assumes competence, comprehension, knowledge, and voluntariness. 
Ga. COMPETENCE means the mental ability to understand problems and make decisions.
Gb. COMPREHENSION means the ability to understand what the implications of providing consent will be, based on the information provided.
Gc. KNOWLEDGE means that basic information about the procedure, its purpose, risks, or other relevant information, including benefits, reasonably to be expected and information about an appropriate alternative which is advantageous to the person has been provided in an understandable manner. There shall be an offer to answer further inquiries of the person.
Gd. VOLUNTARINESS means that a decision is or will be an exercise of free power of choice without intervention of any element of force, fraud, deceit, duress, overreaching, or other ulterior form of constraint or coercion, including promises or assurances of freedom or privileges. The individual (or parent or guardian if applicable) shall be instructed that he or she is free to withdraw consent or to discontinue participation or activity at any time without prejudice.

	
	

	H. MINOR
	An individual under the age of 18 years. 

	
	

	I. PATIENT IDENTIFYING INFORMATION (PII)
	Information recorded or unrecorded that could potentially link an individual by name or otherwise to a substance use/co-occurring disorder treatment program.

	
	

	J. PAYMENT
	The various activities of health care providers to obtain payment or be reimbursed for services and of a health plan to obtain premiums, to fulfill coverage responsibilities and provide benefits under the plan, and to obtain or provide reimbursement for the provision of health care.

	
	

	K. PERSONAL REPRESENTATIVE
	A person with legal authority to make health care decisions on behalf of the individual as deemed by the court. 

	
	

	L. PRIVILEGED COMMUNICATION
	A communication made to a psychiatrist or psychologist in connection with examination, diagnosis, or treatment of a recipient or to another person while the other person is participating in the examination, diagnosis, or treatment or a communication made privileged under applicable state or federal law. Independent privileges exist which protect confidential communications made by a recipient to a licensed social worker, social worker, social work technician, or agency employing them. Communications by the recipient and advice given are both protected. Licensed Professional Counselors are also granted privilege under Public Act 421. (This includes Therapists, Case Managers, Nurses and Occupational Therapists.) 

	
	

	M. PROTECTED HEALTH INFORMATION (PHI)
	Individually identifiable health information held or transmitted in any form or medium by covered entities and business associates, subject to certain limited exceptions including demographic data, that relates to:
a. The individuals past, present, or future health or condition, 
b. The provision of health care to the individual, or
c. The past, present, or future payment for the provision of health care to the individual. 

	
	

	N. TREATMENT
	The provision of health care and related services by one or more health care providers.

	
	

	O. VERBAL CONSENT
	Verbal consent may be accepted only from a recipient and that consent must be witnessed and documented by two staff, one of whom must be an individual other than the individual providing treatment.



V. POLICY: 
A. Information acquired in the course of providing mental health and substance use/co-occurring disorder services to a recipient shall be kept confidential and shall not be open for public inspection. This policy includes direct communication of Patient Identifying Information (PII) or Protected Health Information (PHI) or confirmation of PII or PHI. Any person receiving confidential information shall disclose the information to others only to the extent that is consistent with the authorized time-limited purpose for which the information was obtained. If information made confidential is disclosed, no information (including the name of a recipient) will be disclosed unless it is germane to the authorized purpose of the disclosure. 
B. Information made confidential in accordance with the Michigan Mental Health Code, 42 CFR Part 2, and the Health Insurance Portability and Accountability Act of 1996 (HIPAA) may be disclosed with proper authorization including through the acquisition of informed consent, court order, or as otherwise allowed or required by law (including Duty to Warn). Information may be disclosed by the holder of the record as necessary for treatment, coordination of care, or payment for the delivery of mental health services, in accordance with HIPAA, Public Law 104-191. 
C. Privileged communication will not be disclosed without the consent of the recipient or unless the information is relevant to a proceeding where the recipient’s mental health is introduced by the recipient, a proceeding to determine the legal competence of the recipient, if made during a court ordered examination of the recipient, or in compliance with Duty to Warn provisions of the Michigan Mental Health Code.
D. Information contained in mental health recipient records created subsequent to March 28, 1996, shall be disclosed to a competent adult recipient upon that recipient’s request. Release is done as expeditiously as possible, but in no event later than the earlier of 30 days from the request or prior to release from treatment.
E. Unless D. above applies to the request for information, the holder of the record may make a determination that disclosure of information may be detrimental to the recipient or others. A determination of detriment shall not be made if the benefit to the recipient from the disclosure outweighs the detriment. 
F. In addition to the protections afforded recipients of service through the Michigan Mental Health Code, all recipients shall have protection under HIPAA. Along with these protections, individuals receiving treatment for a substance use/co-occurring disorder shall have the additional protections afforded under 42 CFR, Part 2.
G. Individuals will be provided with the ability to access, inspect, and obtain a copy of their health information for as long as the Protected Health Information (PHI) remains in a designated record set. CMHCM may impose a reasonable, cost-based fee if the individual requests a copy of the PHI. If CMHCM determines any of the requested information will be withheld (in whole or in part), a written denial will be provided to the requestor within three business dates from the date of the receipt of the request. A covered entity may deny an individual access, provided that the individual is given a right to have such denials reviewed. 

VI. PROCEDURE: 
6. A summary of Section 330.1748 of the Michigan Mental Health Code will be included in each recipient’s recipient record.
6. A record shall be kept of all disclosures and shall minimally include the following:
1. The date of the disclosure. 
1. What information was released.
1. The name of the entity or person who received the PHI and, if known, the address of the entity or person. 
1. Description of the purpose of the disclosure that informs the individual of the basis for the disclosure. 
1. A statement indicating how disclosed information is germane to the stated purpose of the request.
1. The subsection of Section 330.1748 of the Mental Health Code, or other state or federal law, under which the disclosure was made.
1. A statement that the receiver of disclosed information was informed that further disclosure shall be consistent with the authorized purpose for which the information was released.
6. For case record entries made subsequent to March 28, 1996, confidential information shall be disclosed to an adult recipient, upon the recipient's request, if the recipient does not have a guardian and has not been adjudicated legally incompetent. The holder of the record shall comply with the adult recipient's request for disclosure as expeditiously as possible but in no event later than the earlier of 30 days after receipt of the request or, if the recipient is receiving treatment from the holder of the record, before the recipient is released from treatment.
6. Except as otherwise provided in C above confidential information may be disclosed to providers of mental health or substance use/co-occurring disorder treatment services, to the recipient, or to any individual or agency if consent has been obtained from:
3. Recipient.
3. Recipient’s guardian with authority to consent.
3. Parent with legal custody of a minor recipient. If a minor is receiving substance use/co-occurring disorder treatment, the minor must sign the consent form (either alone or in addition to) the parent with legal responsibility for a minor recipient. 
3. Court approved personal representative or executor of the estate of a deceased recipient.
E. Providing Timely Access to PHI:
1. An individual has a right of access to inspect and obtain a copy of protected health information about the individual in a designated record set for as long as the protected health information is maintained in the designated record set. 
2. CMHCM will inform individuals of the requirements for requesting access to records and CMHCM may offer individuals the option of using electronic means to make requests for access.
3. CMHCM shall take reasonable steps to verify the identity of an individual making a request for access; however, such steps shall not create barriers to or unreasonably delay the individual from obtaining access to PHI.
4. An individual may direct CMHCM to transmit a copy to a designated person or entity of the individual’s choice.
5. An individual’s personal representative or guardian has the right to access PHI about the individual in a designated record set.
6. If an individual has a guardian or personal representative appointed, these individuals do not have the ability to deny a consumer access to their personal treatment records. Under HIPAA rights, the individual may request access to their records and these must be provided according to HIPAA guidelines.
7. In responding to requests for access, CMHCM is not required to create new information, such as explanatory materials or analyses that does not already exist in the designated record set.
8. CMHCM shall provide the individual with access to the PHI in the form and format requested, if readily producible in that form and format, or if not, in a readable hard copy or other form and format as agreed to by CMHCM and the individual. If the individual requests electronic access to PHI that CMHCM maintains electronically, CMHCM must provide the individual with access to the information in the requested electronic form and format, or if not, in an agreed upon alternative, readable electronic format.
9. CMHCM must provide access to the PHI requested no later than 30 days after receipt of the request. 
10. CMHCM must provide records requested according to records management and retention guidelines (Records Management Policy 5.100.007). If records are maintained for a longer period of time than record retention guidelines mandate, documents must be released to the individual for the period of time requested. 
11. Documents maintained within the CMHCM Electronic Medical Record (EMR) are all subject to release as is outlined within the Records Management Policy (5.100.007). This includes all scanned documents regardless of the source of origin. Once documents are maintained within the EMR, they are subject to record release and become part of the designated record set for an individual. 
12. [bookmark: _Hlk76990012]Denial of Access:
0. If CMHCM determines any of the requested information will be withheld (in whole or in part), a written denial will be provided to the requestor within three business days from the date of the receipt of the request. This denial will include the basis for the denial, a statement of the individual’s review rights, and a description of how the individual may file a complaint. CMHCM shall provide the remainder (if any) of the information requested within 30 days after receipt of the request. The following categories of information are expressly excluded from the right of access and are not required to be disclosed:
1) Psychotherapy notes which are the personal notes of a mental health care provider documenting or analyzing the contents of a counseling session, that are maintained separate from the patient’s medical record.
2) Information compiled in reasonable anticipation of, or for use in, a civil, criminal, or administrative action proceeding.
0. Grounds for denial of access: A covered entity may deny an individual access, provided that the individual is given a right to have such denials reviewed.
1) A licensed health care professional has determined, in the exercise of professional judgment, that the access requested is reasonably likely to endanger the life or physical safety of the individual or another person.
2) The protected health information makes reference to another person (unless such other person is a health care provider) and a licensed health care professional has determined, in the exercise of professional judgment, that the access requested is reasonably likely to cause substantial harm to such other person.
13. Fees:
a. CMHCM may impose a reasonable, cost-based fee if the individual requests a copy of the PHI, however, CMHCM shall not charge a fee when:
1) Releasing medical records directly to another health care provider or CMH.
2) Releasing records needed to determine benefit eligibility, including, but not limited to Medicaid, SSI, or Disability.
3) The consumer is indigent (e.g., active Medicaid, GF, etc. coverage).
b. If CMHCM charges a cost-based fee, the individual will be informed in advance of the approximate fee that will be charged for providing the copy of PHI. The fee may include only the cost of:
1) Labor for copying the PHI requested by the individual
2) Supplies for creating the paper copy
3) Postage, when the individual requests that the copy, or summary of or explanation, be mailed
c. CMHCM may establish a flat fee for requests for electronic copies of PHI maintained electronically, provided the fee does not exceed $6.50 (or the amount as may be updated by the United States Department of Health and Human Services).
d. CMHCM may charge a per page fee only in cases where the PHI requested is maintained in paper form and the individual requests a paper copy of the PHI or asks that the paper be scanned not an electronic format. Per page fees are not permitted for paper or electronic copies of PHI maintained electronically.
e. Access fee limitations do not apply where a third party is initiating a request for PHI on its own behalf.
14. Process to complete a consumer record request:
a. A signed release/request for information form with all items completed must be on file.
b. Secretary prepares copy of the record to be released according to the following steps:
1) Processes one request at a time to avoid unauthorized disclosure of information
2) Prepares cover letter (Correspondence – Administrative Guideline 5.100.009)
3) Constructs packet in the following order: cover letter, consent to disclose, requested information.
4) Stamps packet with “Recipient Copy” or “Privileged and Confidential Information,” as appropriate. 
5) Binds upper right corner of the packet for easier verification of all pages belonging to same person.
6) Gives completed packet to the case holder.
7) Maintains a tracking log of who information is sent to so others can track as well.
8) Closes previous cover letter before starting a new request to assure unique cover letter is generated.
c. Case holder reviews packet to assure:
1) Scope of information requested is correct.
2) All information is for the correct consumer requesting information. 
3) Information on others that needs to be redacted is correctly redacted.
4) If the request is for electronic access to consumer records, the case holder verifies the consumer has a current Community Electronic Health Record (CEHR) account or initiates a new CEHR account as follows:
a) Case holder opens the consumer chart in CIGMMO
b) Clicks on “Change Consumer Information”
c) Scrolls down and click “Update CEHR Information”
d) Clicks “Use Current Date”
e) Clicks “Generate Pin”
f) Case holder provides the CEHR PIN and instruction sheet to the consumer who will use the CEHR PIN to create an account
5) Gives reviewed packet with cover letter and release to the Supervisor for review/signoff; flagging if Substance Use Disorder (SUD) treatment information is involved to comply with 42 CFR Part 2.
d. Supervisor reviews release and case record file for approval, assuring that:
1) Information on others or SUD treatment information that may be in the file is redacted if appropriate.
2) Signature affirms cover letter correctly lists/describes information released (Correspondence – Administrative Guideline 5.100.009).
3) Cover letter is required even if released in person.
4) A review is required even if released electronically to Medicaid, SSI, or Disability.
5) Gives the packet to the Secretary to release.
e. Secretary completes request one at a time.
1) Notes receipt on tracking log.
2) Completes all sections of the Record of Disclosure.
3) Depending on the requested delivery method:
a) Mails requested information to address indicated on release/request form or 
b) Gives to individual identified on the release in person after assuring correct identity or
c) Uploads the packet to the consumer’s CEHR and communicates with the requester that the requested records are available in the CEHR.
f. Information must be released as soon as is expeditiously possible, but in no event later than the earlier of 30 days from the request or prior to discharge from treatment.
F.  Exceptions to providing a disclosure include those related to:
1. Treatment, payment, health care operations, and care coordination activity. 
2. To correctional institutions or law enforcement officials. 
3. Disclosure of PHI that occurred six years prior to the request date.
4. National security or intelligence purposes.
G.  An authorization to disclose information will be revoked upon case closure. 
H.  CMHCM will use and accept the Consent to Share Behavioral Health Information provided by MDHHS. Other documents authorizing disclosure of information will contain:
1. Recipient’s name and birth date.
2. Signature and date signed (note: acceptable signatures include: electronic, faxed, and photocopied).
3. Identification that the authorization is for a Community Mental Health program (with or without specific designation of one of our six counties) authorized to release the information.
5. The agency or person to whom the information is to be released.
6. The specific information to be disclosed.
7. The purpose for which the information is to be released.
8. The date at which the authorization is to expire.
9. Verification that the person authorizing the release has been informed of the conditions under which the information may and shall be released as set forth in Section 330.1748 of the Mental Health Code, HIPAA, and/or 42 CFR Part 2. 
10. Notification of the right to revoke the authorization to release information and the exceptions to that right. 
11. Notification that receipt of services is not contingent on signing consent.
I.  	Each recipient will be offered a copy of each authorization to release information that they have signed.
J. 	Disclosure of substance use/co-occurring disorder treatment information normally requires consent from the individual whose information is to be disclosed. Exceptions to the requirement to obtain consent under 42 CFR Part 2 (for substance use/co-occurring disorder treatment information) include: (All disclosures will be based on providing the minimum information necessary.)
1. Recipient threatens or commits a crime on program premises or against program personnel (release name, address or last known whereabouts and status).
2. Reporting suspected child abuse or neglect (release name, address, nature of suspected abuse or neglect and how the reporter became aware of it). This exception exists only when there is a danger of harm to the child and not merely because a parent has abused alcohol or other drugs. This exception does not permit disclosure beyond the initial report. 
3. Medical emergency (only to medical personnel). An immediate threat to the health of an individual AND a need for immediate medical intervention must exist.
4. Authorizing Court Order. A Specific court order that is the result of a multistep process during which (among other notifications) CMHCM will be given an opportunity to address the court about the request for substance abuse treatment or referral information. The judge must determine there is “good cause” (defined as the public interest and need for disclosure outweigh the adverse effect of the disclosure) to order the release. 
5. Program internal communications (such as accounting for billing, case management and/or outpatient therapy). This would also allow necessary communication between CMHCM branches in each county. 
6. Under Qualified Service Organization Agreements (QSOA).
K. The separate programs of CMHCM, including providers may share information pertaining to mental health treatment, payment, and health care operations within their own system of services without compromising the recipient’s right to confidentiality. The sharing of information is based on the minimum necessary for quality service. 
L. When requested, mental health information made confidential shall be disclosed only under one or more of the following circumstances:  
1. Pursuant to an order or a subpoena of a court of record or a subpoena of the legislature, unless the information is privileged by law.
2. To a prosecuting attorney as necessary for them to participate in a proceeding governed by the Mental Health Code.
3. To an attorney for the recipient, with the consent of the recipient, the recipient’s guardian with authority to consent, or the parent with legal and physical custody of a minor recipient.
4. When necessary in order to comply with another provision of the law.
5. To the Michigan Department of Health and Human Services (MDHHS) if the information is necessary for that office to discharge a responsibility placed upon it by law.
6. To the office of the Auditor General when the information is necessary for that office to discharge its constitutional responsibilities.
7. To a surviving spouse of the recipient, or if none, to the individual or individuals most closely related to the deceased recipient within the third degree of consanguinity as defined in civil law, for the purpose of applying for and receiving benefits, but only if the spouse or closest relative has been designated the personal representative or has a court order.
8. As soon as possible but not later than 14 days after receipt of a written request from the Michigan Department of Health and Human Services/Children’s Protective Services (CPS) pertinent records and information will be released.
9. Requests (verbal or written) for mental health treatment information from MDHHS Adult Protective Services (APS) workers, made in the course of carrying out an APS investigation, will be fulfilled as soon as possible but not later than 14 days after receipt of the request.
10. As necessary for treatment, coordination of care, or payment for the delivery of mental health services In accordance with the health insurance portability and accountability act of 1996, Public Law 104-191. (See Attachment A)
M. Except as otherwise provided in C above, the holder of the record may make a determination that disclosure of information may be detrimental to the recipient or others.
1.      Upon receipt of a record request, clerical staff will immediately send an email with high importance to the case holder and case holder’s supervisor with the name(s) and case number(s) of records requested. The subject line will contain the words DETRIMENT DETERMINATION OF RECORD RELEASE and the DATE of the request. 
2.      The case holder of the record in consultation with their supervisor shall review the request and if a disclosure would be detrimental to the recipient or others, shall submit a draft recommendation with justification to the Chief Clinical Officer within one day of the receipt of the request for review. 
3    Within two days of the receipt of the request the Chief Clinical Officer shall provide a final written notification for Executive Director review and signature of the determination of detriment and justification for the determination to the person who requested the information. 
4.   If the disclosure would be detrimental to the recipient or others, the response shall occur within 3 business days of the request if the record is on-site or 10 business days of the request if the record is off-site.
5.       If the holder of the record, for a documented reason, declines to disclose, there shall be a determination whether part of the information can be released without detriment.
6.   A determination of detriment shall not be made if the benefit to the recipient from the disclosure outweighs the detriment. 
N. Verbal consent may be accepted only from a recipient (does not include parent, guardian, or other representative) and that consent must be witnessed and documented by two staff, one of whom must be an individual other than the individual providing treatment. 
O. The Executive Director, designee and all mental health professionals shall comply with Duty to Warn provisions of the Mental Health Code. This provision does not allow identifying a recipient as someone receiving substance use/co-occurring disorder treatment. All staff members shall immediately report to the Chief Clinical Officer and the Executive Director or designee all information provided by a recipient that reveals that substantial or serious physical harm may come to the recipient or to another person in the near future (Duty to Warn-see CMHCM policy 2-300-024).
P. Mental Health information shall be provided to attorneys other than prosecuting attorneys if:
1. An attorney who is retained or appointed by the court to represent the recipient and presents identification and a consent to disclose information executed by the recipient (or a legally empowered guardian, or by the parents of a minor).  That attorney shall be permitted to review, on the provider’s premises, a record containing information concerning the recipient.
1. An attorney who has been retained or appointed to represent a minor pursuant to an objection to hospitalization of a minor shall be allowed to review the records.
1. The attorney does not represent the recipient, but presents a certified copy of an order from a court, directing disclosure of information concerning the recipient to that attorney. Then only the requested information may be sent.
1. An attorney shall be refused written or telephoned requests for information unless the request is accompanied or preceded by a certified copy of an order from a court ordering disclosure of information to that attorney or unless consent has been appropriately executed.
Q. Mental health Information shall be provided to private physicians and certified consulting psychologists appointed by the court or retained to testify in civil, criminal, or administrative proceedings as follows:
1. The physician or psychologist who presents identification and a certified true copy of a court order appointing them to examine a recipient for the purpose of diagnosing the present condition shall be permitted to review on the program’s premises a record containing information concerning the recipient.
1. They will be notified prior to the review of the records when the records contain privileged communications that cannot be disclosed in court under Section 330.1750(2) of the Mental Health Code.
1. Privileged information shall not be disclosed unless disclosure is permitted because of an express waiver of privilege or by law that permits or requires disclosure. 
R. A prosecutor may be given non-privileged mental health information or privileged mental health information if it contains information relating to participation in proceedings under the Mental Health Code. Such information could include:
0. Names of witnesses to acts which support criteria for involuntary admission
0. Information relevant to alternatives to admission to a hospital or facility
S. Confidential mental health information may be disclosed that enables a recipient to apply for or receive benefits without the consent of the recipient or legally authorized representative only if the benefits shall accrue to the provider or shall be subject to collection for liability for mental health services.
T. Non-identifying mental health information may be disclosed for purposes of outside research, evaluation, accreditation, or statistical information. An effort will be made to prevent unwarranted identification of recipients, including inspection of sampling information, and criteria to determine when identification would be of harm to a recipient.
U. The Executive Director or designee shall be consulted in every event where the news media is requesting information.
V. Copies of policies and procedures regarding confidentiality and disclosure shall be readily available upon request.
W. CMHCM or a licensed facility shall grant a representative of Disability Rights of Michigan (DRM) access to mental health records of all of the following:
1. A recipient, if the recipient, the recipient’s guardian with authority to consent, or a minor recipient’s parent with legal and physical custody has consented to the access.
1. A recipient, including a recipient who has died or whose location is unknown, if all of the following apply:
1. Because of mental or physical condition, the recipient is unable to consent to the access.
1. The recipient does not have a guardian or other legal representative, or the recipient’s guardian is the state.
1. DRM has received a complaint on behalf of the recipient or has probable cause to believe, based on monitoring or other evidence, that the recipient has been subject to abuse or neglect.
1. When a recipient has a guardian or other legal representatives and all the following conditions apply:
1. A complaint has been received by the protection and advocacy system or there is probable cause to believe the health or safety of the recipient is in serious and immediate jeopardy.
1. Upon receipt of the name and address of the recipient’s legal representative, DRM has contacted the representative and offered assistance in resolving the situation.
1. The representative has failed or refused to act on behalf of the recipient.
X. The records, data, and knowledge collected for or by individuals or committees assigned a peer review function, including review under MCL 330.1143a are confidential. The aforementioned materials are to be used only for the purpose of peer review, are not public records, and are not subject to court subpoenas.
Y. When the agency releases information for clinical purposes that have been authorized by the recipient or recipient’s guardian or parent of a minor, or as required by state or federal law, the agency will release the full medical and clinical record to the provider of mental health services. 
Z. The top page of each document released by the agency shall be stamped “Not to be disclosed further unless consistent with the authorized purpose for which the information was released.” Additionally, all disclosures of substance use/co-occurring disorder treatment information will contain a notice stating: “This notice accompanies a disclosure of information concerning a recipient in alcohol/drug abuse treatment, made to you with the consent of the recipient. This information has been disclosed to you from records protected by federal confidentiality rules (42 CRF Part 2). The federal rules prohibit you from making any further disclosure of this information unless further disclosure is expressly permitted by the written consent of the person to whom it pertains or as otherwise permitted by 42 CFR Part 2. A general authorization for the release of medical or other information is not sufficient for this purpose. The federal rules restrict any use of the information to criminally investigate or prosecute any alcohol or drug abuse recipient”. Any information released to a recipient shall be stamped “Recipient Copy.” 
AA. A recipient, guardian, or parent of a minor recipient, after having gained access to treatment records, may challenge the accuracy, completeness, timeliness, or relevance of factual information within the records. The recipient or the empowered representative will be allowed to insert into the record a statement correcting or amending any information at issue. Those statements will become a part of the permanent record and will be transmitted (through appropriate release) as an integral part of the clinical record. If the agency adds further statements in response to the insertion, it is done with the full knowledge of the person served.
AB. A recipient, guardian, or parent of a minor recipient will be given notice of the recipient’s privacy rights and requested to provide written acknowledgement of the notice. If the recipient, guardian, or parent of a minor refuses to sign the acknowledgement, please note on the form the reason and file.
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  Attachment A: (This is not an exhaustive list of all agencies or circumstances)
MINIMUM NECESSARY: A key protection of the HIPAA Privacy Rule, is derived from confidentiality codes and practices in common use today. It is based on sound current practice that protected health information should not be used or disclosed when it is not necessary to satisfy a particular purpose or carry out a function. The minimum necessary standard requires covered entities to evaluate their practices and enhance safeguards as needed to limit unnecessary or inappropriate access to and disclosure of protected health information. The Privacy Rule’s requirements for minimum necessary are designed to be sufficiently flexible to accommodate the various circumstances of any covered entity.

NEED TO KNOW: Protected Health Information is only to be released to individuals who need to have access to the information to perform their job function.

	DOES NOT REQUIRE CONSUMER CONSENT TO DISCLOSE INFORMATION
	REQUIRES CONSUMER CONSENT TO DISCLOSE INFORMATION

	Treatment
	Payment
	Coordination of Care
	

	Contracted Treatment Providers
	DHHS-for Medicaid/ Financial Assistance Reasons
	CMHP, PIHP, Health Plans and Health Plan Providers involved in a care team around a specific consumer
	Referrals and/or treatment for substance use disorder

	Primary Care Physicians
	Payment to Providers
	Contracted Treatment Providers
	Natural Supports: Family, Spouse, Friends, Partners, etc.

	Physical Health Care Specialists
	Contracted Providers
	Primary Care Physicians
	Employers

	Hospitals/Urgent Care/Labs -Medical and Psychiatric
	BCBS/other 3rd party payor reviews
	Physical Health Care Specialist
	Schools (including ISD)

	Persons/Providers as required under Alternative Treatment Order (ATO)
	Any insurance companies related to payment for services
	Hospitals/Urgent Care/Labs -Medical and Psychiatric
	Law Enforcement (i.e. Probation Officer) outside of court ordered treatment or a court order

	Jail for medications & aftercare coordination
	Social Security
	DHHS Housing/Food/Other Benefits Assistance
	Landlord/Housing

	Pharmacies
	Non-Contracted Treatment Providers
	Veteran’s Administration
	Non-Contracted Treatment Providers

	DHHS as guardian (consumer is ward of the court/ward of the State)
	Veteran’s Administration
	
	Attorneys

	Office of Inspector General (OIG) for active investigations
	
	
	Foster Care Parents/Step Parent

	DHHS-CPS/APS for active investigations (does not include SUD consumers other than initial mandated reporting)
	
	
	DHHS Foster Care Workers (UNLESS child is a ward of the state & worker has legal rights, or there is open CPS/APS case, or DHHS has legal custody)

	LARA (Licensing)-for active investigation
	
	
	Fair Hearing Representatives

	
	
	
	Mental Health Court/Drug Court/Veterans Court

	
	
	
	Coroner/Medical Examiner

	
	
	
	Guardian Ad Litem

	
	
	
	Court Appointed Special Advocate (CASA)

	
	
	
	Ombudsman

	
	
	
	Clergy

	
	
	
	DHHS- CPS/APS for active investigation (SUD consumers only)

	
	
	
	Pharmaceutical Advocates



